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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated fer publication in future 
Court-Martial Orders. These digests do not necessarily 


include every point of law covered by the original order 
or opinion. 


Matter appearing in this column is for informational pur- 


poses only, and is not to be cited as CMO authority in 
judicial proceedings. 


UNCONSTITUTIONAL SHIP’S ORDER 


e@ An accused was found guilty of violating the 
following ship’s order : “Men who return aboard 
absent over leave or liberty, or absent without 
leave or liberty from this command shall in ad- 
dition to reporting their return on board to the 
Officer of the Deck, report the fact to the Officer 
of the Deck they have been absent over leave or 
liberty, or absent without leave or liberty, and 
shall state the date and time from which this 
unauthorized absence commenced.” 

It was held that this order violated the fifth 
amendment to the United States Constitution, 
which provides that no person “shall be com- 
pelled in any criminal case to be a witness 
against himself.” This safeguard is not lim- 
ited merely to protecting a person from being 
required to testify against himself at trial—it 
applies to the whole of criminal process, includ- 
ing the original reporting of a crime. 

Because the ship’s order in the instant case 
violated the spirit and meaning of the fifth 
amendment it was illegal, and its violation did 
not constitute an offense. 


DE FACTO SHORE PATROLMAN 


e An accused was convicted of drunkenness. 
The specification under the charge alleged that 
he was “on duty as a member of the shore patrol, 
under the influence of intoxicating liquor, and 
thereby incapacitated for the proper perform- 
ance of duty.” 

There was sufficient evidence to show that 
the accused was drunk and incapacitated as 
alleged; but the evidence also showed that the 
accused had made an unauthorized exchange 

(Continued on page 18) 
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HOW TO ARGUE YOUR CASE 


By MAJ ROBERT B. NEVILLE, USMC 


One of the essential ingredients of success- 
ful trial work can be summed up in a few 
words: a sound technique of argument. 

As you know, a seemingly strong case can 
be lost because of a poor argument—and, it 
i; not unusual for a weak case to be salvaged 
in the last minute by an argument that is 
well-conceived and well-delivered. 

A good argument involves both legal 
mechanics and every-day psychology—the 
author gets into both of these elements in 
considerable detail. 





HY ARGUE THIS CASE? The court 

either believes the witnesses I have pre- 
sented to them, or they believe those called by 
my opponent. What purpose can be served by 
my standing before the court at this stage of the 
proceedings and trying to sell them a bill of 
goods? 

If these are your thoughts at the conclusion 
of a trial, remember that you don’t know what 
the members of the court are thinking. You 
may be discouraged over rulings that you feel 
should not have gone against you, or disap- 
pointed in witnesses who have failed to create 
as good an impression as your pre-trial investi- 
gation had indicated they would. But—you 
still don’t know what the members of the court 
are thinking. 

You actually began your argument with the 
questions you asked on cross-examination, in 
the evidence you presented, and in objections 
and motions that were made during the course 
of the trial. The argument must be completed 
at the conclusion of the trial if the court is to 
have the full benefit of your efforts. You have 
gathered your material together—now assemble 
your case so that the court can have a look at it. 
The place to assemble your case is in your 
argument. 

Our purpose here is to examine the principles 
upon which effective argument—or “summa- 

ion,” as it is sometimes called—is founded. 
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Assuming adequate preparation, opposing 
counsel should know more about a case being 
tried than any other persons in the courtrooom, 
with the possible exception of the accused. It 
must be remembered that the court is hearing 
the evidence for the first time. The members 
presumably have no knowledge whatsoever of 
the facts, and, in a factually complicated case 
the evidence can not always be presented in 
chronological sequence. It is likely that the 
members of the court will not always be able 
to appreciate fully the relative importance of 
a particular bit of evidence as it is being pre- 
sented. Out of this arises the primary purpose 
of argument: To make clear the meaning and 
importance of the evidence presented by show- 
ing its relationship to the law and the pleadings 
involved in the case. Argument can and should 
be a powerful aid to the court in arriving at a 
just verdict. In presenting argument, counsel 
must keep in mind that they are performing a 
time-honored function—that is, serving as offi- 
cers of the court to assist the court in arriving 
at a just decision. 

With the foregoing in mind, we will now ex- 
amine the principles governing the preparation, 
the content, and the delivery of argument. 
Argument and “the theory of the case”’ 

Preparing your argument is a part of the 
preparation for trial. As you develop your evi- 
dence in discussing the case with the witnesses, 
the general structure of the argument you will 
present to the court should be taking shape. By 
the time you are ready for trial you should have 
a detailed outline of the evidence that will be 
presented, and of the law as it applies to this 
evidence. The main issues to be raised in the 
trial should then be apparent, and a detailed 
outline of your “theory of the case” should be 
formed. It is your theory of the case that you 
will want to present to the court as your argu- 
ment. 

Armed with a “trial brief” (see JAG JOURNAL 
of May 1950), and an outline of your argument, 
you are ready for trial. As the trial progresses 
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you will want to modify, correct, or enlarge 
upon your outline of argument. Do not leave 
the preparation of argument to the end of the 
trial. If you do, you will find that you have lost 
a most valuable aid to adequate general prepa- 
ration of your case. By outlining your argu- 
ment prior to the trial, you will become aware 
of the weaknesses in your case, and a search 
for further information may result; you will 
better appreciate the evidence that you must get 
before the court and thus be less likely to forget 
any information vital to your side of the case; 
and, preparing an outline of your argument will 
give you a clearer and more cogent picture of 
the entire case that will, in turn, aid you in ex- 
amining witnesses, making objections and mo- 
tions, and answering objections and motions of 
your opponent. 


A suggested outline of argument 


While the actual content of your argument 
must, of course, be determined by the particular 
case you are working on, you will find the fol- 
lowing outline to be useful as a foundation or 
starting point in your preparation: 

I. A discussion of the elements of the of- 
fenses for which the accused is on trial; in other 
words, a summary statement of the issues be- 
fore the court by virtue of the pleadings. 

II. A discussion of the burden of proof and 
the presumption of innocence. Article 51 (c) 
of the Uniform Code of Military Justice makes 
it the duty of the law member in a general 
court-martial, and of the president of a special 
court-martial, to instruct the court on phases 
I and II of this outline; however, your anticipa- 
tion of these instructions will not be improper, 
and will lend foundation to the remainder of 
your argument. 

III. A discussion and analysis of the prosecu- 
tion’s evidence. 

IV. A discussion and analysis of the evidence 
presented by the accused. 

V. A discussion of the law applicable to the 
evidence presented. 

Let’s add a little meat to the skeleton drawn 
above. First, phases I and II need not consist 
of elaborate dissertations on the law. Usually, 
the applicable law is easily ascertained from 
sources available to all parties to the trial, and 
is normally not in dispute. A brief statement 
should suffice for both phases. 
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Phase III contains the real guts of the argu- 
ment. This is the discussion of the matters 
really in dispute. Here is the essence of the 
trial. What does the evidence prove? What 
are the reasonable and logical inferences that 
may be drawn from the evidence? It is here 
that counsel has opportunity to point up the 
significance of all that has happened during 
the trial. It is here that his thorough famili- 
arity with all the facts of the case will pay off. 
In a criminal case the evidence presented by the 
prosecution is usually discussed first by both 
parties—by the prosecutor to show its strength, 
and by the accused to demonstrate its weak- 
nesses. While this portion of the argument 
may be presented in any form that suits the 
particular case, you should realize that the com- 
mon practice of simply reciting, in substance, 
the testimony of each witness in chronological 
order of appearance does not make the most 
interesting argument to listen to. 

The narrative form of argument 

The members of the court arehuman. Where 
the facts are complicated, or have been intro- 
duced through lengthy testimony, it is of great 
assistance to the court if they are restated 
simply and in narrative form. So long as you 
don’t depart from the evidence, it is perfectly 
sound practice to state that you believe the evi- 
dence shows that certain things happened, and 
then go on with a clear, concise narration—just 
as though you were telling a story to your 
friends. An example of this type of narrative 
presentation of the evidence is found in the rec- 
ord of a general court-martial on file in the 
Navy Department. The accused in the case 
were on trial for robbery. The court had heard 
testimony for three days, and, as might be ex- 
pected, examination of witnesses had been very 
detailed by both parties. In an effort to present 
events in chronological order and thus paint a 
picture for the court, the judge advocate pre- 
sented a narrative summary of the evidence 
which, aside from insertion of fictitious names 
and places, read in part as follows: 

“On the afternoon of 31 July, Hospital Corps- 
man Second Class William Jones and his brother, 
Corporal Andrew Jones, went on liberty to- 
gether. William Jones had just cashed his 
Illinois State bonus check and, as a result, had 
in his possession about three hundred and eighty 


JAG JOURNAL 


dollar 
ville, 
took ; 
High 
of tor 
WY 
} rad: 
place 
stood 
This 
Jones 
Jones 
fifths 
durir 


up ai 
selve 
It 
tive; 
diree 
word 


dene 
cutol 
sente 
prob 
valu 
inte) 
tive 
from 
spec 
righ 
shou 
befo 
telli; 
tiali 
whi 
som 
that 
caus 
be 
all 1 
Poir 
T 
em] 
pre 
the 
any 
as | 
fer 
bou 


Mi 





ar gu- 
itters 
f the 
What 
that 
here 
p the 
uring 
umili- 
y off. 
ry the 
both 
ngth, 
weak- 
iment 
's the 
.com- 
tance, 
ogical 
most 


Vhere 
intro- 
great 
stated 
is you 
fectly 
e evi- 
i, and 
—just 

your 
rative 
e rec- 
n the 
» case 
heard 
be ex- 
1 very 
resent 
aint a 
e pre- 
idence 
names 


Sorps- 
other, 
ty to- 
od his 
it, had 
eighty 


URNAL 


dollars. The two brothers proceeded to Jason- 
ville, had several beers at the Victory Cafe, then 
took a cab to Jake’s place, which is located on 
Highway 19, three or four miles from the center 
of town. 

“William Jones had previously known Mr. 
brady Strong, one of the proprietor’s of Jake’s 
place and, while drinking beer the two brothers 
stood at the counter and talked to Mr. Strong. 
This conversation continued between William 
Jones and Mr. Strong while Corporal Andrew 
Jones went back to Jasonville, purchased two 
(ifths of whiskey, and returned. Some time 
during the conversation, a station wagon drove 
up and four men got out, came in, seated them- 
selves at a booth, and started drinking .. .” 

It is not necessary to quote the entire narra- 
tive; the above is sufficient to show how a simple, 
direct statement of facts can give a court a 
word picture of events leading up to an alleged 
crime. 

Phase III, in addition to summarizing the evi- 
dence, should contain argument by the prose- 
cutor as to the credibility of the evidence pre- 
sented. He should show why the evidence is 
probably true, and then point up its probative 
value in resolving the issues. Of course, each 
interpretative statement a counsel makes rela- 
tive to the facts should be a reasonable inference 
from the evidence presented. Thus, with re- 
spect to the credibility of the witnesses, it is 
right and proper to point out why a witness 
should be believed on the basis of his manner 
before the court, his appearance, apparent in- 
telligence, reputation, his position, his impar- 
tiality, his opportunities to know the facts to 
which he testified, and so on, provided there is 
some evidence to support each point. The fact 
that particular testimony is probably true be- 
cause it is consistent with other evidence should 
be pointed out, as should the probative value of 
all the evidence to sustain the burden of proof. 


Pointers for defense counsel 

The accused will, of course, place a different 
emphasis and interpretation on the evidence 
presented by the prosecution. He may attack 
the credibility of the prosecutor’s witnesses on 
any one or several of many grounds. So long 
as his argument is confined to reasonable in- 
ferences from the evidence, he is within proper 
bounds. He may, and should, point out any 
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inconsistencies in the testimony of the prosecu- 
tion’s witnesses; any relationship between the 
participants that may have affected the testi- 
mony; any bias or prejudice of any witness, or 
his inability to know the facts to which he has 
testified. The fact that certain testimony may 
not be true because it is inconsistent with other 
evidence should be argued. Since the burden 
of proof rests with the prosecution, the argu- 
ment for the accused usually consists mainly of 
showing how the prosecution has failed to sus- 
tain this burden, rather than attempting to 
prove the innocence of the accused. 

In this connection, counsel for the accused is 
in the favorable position of being able, in many 
cases, to devote nearly his entire argument to 
one weak point in the prosecution’s case. He 
can admit that all the prosecutor has said is 
true, that all evidence presented by the prosecu- 
tion is true, but if the prosecution has failed to 
establish one essential element of the offense, 
counsel for the accused may legally and logically 
contend that a prima facie case has not been 
established. (See article entitled “How to Es- 
tablish a Prima Facie Case” in the January 1951 
issue of the JAG JOURNAL.) A frequent prac- 
tice is to liken the essential elements of a crime 
to the ingredients called for in the recipe for a 
cake, and then to argue that just as the cake 
will fail for the lack of an essential ingredient, 
so must the prosecutor’s case fail for the lack of 
one essential element, even though all other ele- 
ments are present in abundance. Where a trial 
develops in a way that will permit such an argu- 
ment on one weak point, as a lawyer friend of 
ours says, “An experienced defense counsel will 
gnaw on that weak spot like a dog worrying a 
bone.” Care should be taken in this situation 
not to impugn the motives of those responsible 
for the prosecution. 

Where the prosecution’s case rests primarily 
upon circumstantial evidence, as it frequently 
does, a fertile field for argument is open to the 
defense counsel on the point that-the prosecu- 
tion has failed to present evidence that excludes 
every reasonable hypothesis of innocence. The 
most effective type of defense argument you can 
make in such a case is to first summarize all of 
the evidence in the view most favorable to the 
prosecution, and then point out every reasonable 
hypothesis of innocence you can think of, con- 
sistent with the evidence. 





Phase IV of the argument is simply an appli- 
cation of the foregoing discussion to the evi- 
dence presented by the accused, with the parties 
in opposite positions of attacking and support- 
ing that evidence. You should note here that 
since the defense counsel will normally have 
only one opportunity to argue, he must, in his 
argument, anticipate what the prosecution will 
say in rebuttal to his argument, and answer it 
in advance insofar as possible. 

Phase V consists of a discussion of the law 
that applies to the facts. A counsel must be 
scrupulously careful to avoid misstating either 
the law or the facts, because any such statement 
may be objected to by the opposing party, and 
when brought to the court’s attention will cer- 
tainly detract greatly from the credence ordi- 
narily given to an argument. 


Where to draw the line 


The bounds of legitimate argument were dis- 
cussed at length in the August 1949 issue of the 
JAG JOURNAL, and will not be treated in detail 
here. Should you not have a copy of that issue, 
sections 421-424 of Naval Courts and Boards 
are pertinent and instructive. The impropri- 
eties that may occur in argument are sum- 
marized by Mr. F. X. Busch in his compre- 


hensive work, “Law and Tactics in Jury Trials,” 
at p. 994, § 521, as follows: “It is improper to 
argue facts not in evidence, or to misstate the 
evidence; to refer to and discuss evidence which 
was excluded by the court on objection; to refer 
to the result of a previous trial, when the fact 


is not in evidence; . . .; to criticize the court’s 
rulings or instructions or to misstate the law; 
to unjustifiably attack parties or witnesses; to 
appeal without warrant to the passions or preju- 
dices of the jury; to refer to or draw inferences 
from the court’s refusal to direct a verdict; or 
to comment on the failure of a defendant in a 
criminal case to take the stand in his own de- 
fense.” 

Some comment on the general content and con- 
struction of the argument is appropriate here 
before we discuss the manner of presentation. 
Remember that, as we have already pvinted out, 
the members of the court are not as familiar 
with the case as you are, and in a lengthy trial 
may miss the inference you expect them to draw 
from the answers to particular questions. You 
must, therefore, emphasize these answers, and 
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demonstrate their importance to your case in 
the argument. Do not, however, waste the 
court’s time with minor points such as small 
inconsistencies in testimony—this is quibbling. 
If possible, reduce the case to one or two main 
issues and devote your energies and most of 
your time to those points. 


Use concrete examples to explain principles 


Never assume that the court will not be 
swayed by irrelevant or unfounded argument of 
your opponent. Members of courts do not know 
everything there is to know about the law any 
more than counsel do, and they can fall innocent 
victims to a good sales talk. As a result, they 
may end up with misconceptions of the law and 
misinterpretations of the evidence. If oppos- 
ing counsel chooses to argue an irrelevant point, 
or inadequately states the law, do not let it pass 
on the assumption that the court knows better. 
They may not. And if they do know better, 
it will reflect upon your abilities as counsel. 
Use language that is plain and within the every- 
day experience and vocabulary of the members 
of the court. If concrete examples can be used, 
use them to demonstrate a principle for the 
court. Argument from another record of a 
general court-martial on file in the Navy Depart- 
ment illustrates this point. 

The accused in this case were on trial for steal- 
ing batteries from a salvage pile on a Govern- 
ment reservation. The prosecution was unable 
to present evidence of loss to the Government in 
the usual form of inventory before and after the 
alleged theft. However, evidence was intro- 
duced to show that there were about 6,000 bat- 
teries piled symmetrically in a rectangular, 
solid pile, and that the theft was discovered 
when the symmetry of the pile was found to 


have been disturbed by the removal of a corner. ’ 


Counsel for the accused rightly made much of 
the failure to produce evidence of inventories 
to show conclusively a loss to the Government. 
In his closing argument, in answer to what had 
been a most convincing argument by the ac- 
cused contending that the corpus delicti had not 
been established, the judge advocate argued, in 
part, as follows: 

“The accused maintains that because the pros- 
ecution was unable to introduce evidence to 
show that this battery stock pile was weighed 
after the alleged theft and has not produced con- 
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lusive evidence of a change in inventory, that 
we have not proved, beyond a reasonable doubt, 
that a crime was committed. 

“Gentlemen, if you were building a brick 
house, and you had all four walls up, and you 
came back to the construction site one morning 
after all four walls were up and found a large 
portion of one wall missing from your house, 
thereby changing its physical appearance, could 
it then be said that you would not be able to 
testify to that effect and thereby prove, if you 
hadn’t authorized their removal, that somebody 
came and took some bricks away from your 
house? Now, who could have taken some bat- 
teries off the large rectangular pile in this case 
and hidden them inside the solid pile without 
clanging the over-all symmetry of the pile? The 
point is that the corner being taken away from 
what was otherwise a symmetrical pile, thereby 
disarranging the symmetry of that square, is 
just as convincing proof that batteries were re- 
moved as would be the case where someone re- 
moved a large quantity of bricks from one of 
the walls of the house . . .” 

The foregoing demonstrates the value of a 
simple example to make a point clear by bring- 
ing the problem within the everyday experience 
of the court. 

Another example of pungent, descriptive lan- 
guage occurred in the argument for the accused 
where the judge advocate had indulged in a 
most unrewarding cross-examination of a de- 
fense witness. Counsel for the accused re- 
marked, in commenting on this point: “The 
judge advocate went on a regular fishing expe- 
dition, but the fish just weren’t biting today.” 
Such language is colorful, and far more effective 
in making the point than the more frequently 
encountered statement of this type: “The judge 
advocate was unable to shake the testimony of 
this witness on cross-examination although we 
gave him the widest possible field for examina- 
tion.” 

Quite frequently, when the case has been ably 
prepared and presented by both parties, nearly 
the entire argument may be devoted to the dis- 
cussion of a single determinative issue. If this 
be the situation, make the most of it by directing 
all your powers of reasoning and persuasion to 
this one crucial point. Don’t fritter away your 
time and the court’s interest in lengthy elabora- 
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tion on the obvious. If the situation calls for 
a short, simple argument, then make it that way. 


Ways and means of presentation 


Your sole purpose in making an argument is 
to persuade the court to adopt your theory of 
the case—or at least, not to adopt that advanced 
by your opponent. You are not competing in 
an oratorical contest. While it is quite true 
that you are making a speech in the commonly 
accepted sense of the word, it is most important 
that you do not think of it in that way. A sin- 
cere, direct appeal to the logic and reasoning 
powers of the members is far more effective 
than a display of forensic ability. Persuading 
a court to see it your way is accomplished 
through a reasonable, logical, and honest in- 
terpretation of the evidence. Don’t summarily 
tell them what you think. Try to lead them 
into thinking your way. Your aim is to per- 
suade—not to command or demand. 

In short, the accepted rules of public speak- 
ing apply—but remember, you have a very 
small audience. 

Try always to convey thoughts or pictures 
to the court, not just words. As stated by 
Goldstein in his book, “Trial Technique” at 
page 608, “. . . stress pictures rather than wit- 
nesses,” and on page 613, “Do not try to select 
words particularly. The main purpose is to 
convey thoughts and ideas. It is the thought 
and the idea that must be acceptable to the jury 
and not three- or four-syllable words.” The 
more closely you can come to presenting the 
issues on a plane in which the members can 
draw from their own knowledge and experience 
in forming their conclusions, the more certain 
you will be of making your position clear. 

Before you can determine the type of argu- 
ment that will encourage such reference to 
personal knowledge and experience, you will 
have to know something about the members as 
individuals. Actually, you should have ac- 
quired such knowledge prior to trial when you 
made your investigation to ascertain which, if 
any, of the members should be challenged. 
Learning something of the background of each 
member shouldn’t be too difficult in a military 

organization. The main point is: know your 
audience. Your approach to a court-martial 
should not, in any event, be like that usually 
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ARREST—agents of the Federal Bureau of Investi- 
gation do not have the right of a citizen to make 
an arrest without warrant when a felony is being 
committed in their presence. 

WIRE TAPPING—defendant has burden of prov- 
ing that the prosecution has tapped his telephone 
wires. 

WIRE TAPPING—the Government, where wire 
taps were used by the prosecution, has burden of 
proving conclusively that the information obtained 
did not taint other evidence introduced in accused's 
trial. 


@ In United States v. Coplon, a United States 
court of appeals case decided on 5 December 
1950 (185 F. 2d 629), the court ruled on an 
appeal by the defendant, who had been convicted 
by a district court on 26 June 1950 of an attempt 
to deliver “defense information” to a citizen of 
a foreign nation [see JAG JOURNAL, Dec. 1950 
at page 11 for the lower court’s decision]. It 
came up before the Court of Appeals for the 
Second Circuit with Justices Hand, Swan, and 
Frank presiding; and in a decision there ren- 
dered by Learned Hand, the Chief Judge, the 
conviction of the appellant, Judith Coplon, was 
reversed and the case was remanded. 

At the time of the arrest of Coplon, on 
March 4, a packet of incriminating information 
was found and seized from her pocketbook ; this 
was very important evidence at her trial. The 
question as to whether her arrest was valid be- 
came important. If the arrest was illegal, the 
seizure of evidence coincidental with the arrest 
was also improper. On the other hand, if the 
arrest were proper, the seized documents were 
lawfully in the hands of the agent and were 
competent evidence. 

The court held that the right of a citizen to 
make an arrest without warrant when a felony 
was being committed in his presence does not 
apply to an agent of the Federal Bureau of 
Investigation. The authority of FBI agents to 
make arrests is found in a 1934 law that is now 
section 3052, title 18, U.S. Code. This section 
provides that agents may “. . make arrests 


_ arrest.” 


Prepared by the MILITARY JUSTICE DIVISION of the 


Office of the Judge Advocate General 


without warrant for felonies cognizable under 
the laws of the United States, where the person 
making the arrest has reasonable grounds to 
believe that the person arrested is guilty of such 
felony and there is a likelihood of his escaping 
before a warrant can be obtained for his 
The Government argued that FBI 
agents are private persons and that under the 
common law they have the same authority and 
powers of arrest as private persons in the 
States where they acted and that the act of 1934 
should be read as cumulative—that it gave the 
agents added powers of arrest. However, the 
court held otherwise in saying that the power 
of the agents to make arrests was that defined 
by the statute, and no other. One of the con- 
ditions, therefore, of an arrest by an FBI agent 
without a warrant is that the person arrested 
must be likely to escape. The court held that 
not only did the facts appearing in the record 
show that Coplon was not likely to escape, but 


in addition the agents had adequate time to ob- 
tain an arrest warrant beforehand. Accord- 
ingly, the court held the arrest invalid and 
therefore the evidence seized from Coplon 
incompetent. 

The court next considered the question of 
wire tapping in connection with the accumula- 


tion of evidence against the defendant. It was 
held that where the defendant makes the charge 
that the evidence against him was obtained by 
wire tapping, he has the burden of proving that 
the prosecution had in fact tapped his wires. 
If he succeeds in this proof, the burden then 
falls upon the prosecution to prove that infor- 
mation so gained has not led—directly or indi- 
rectly—to the discovery of any of the evidence 
that is used in the trial. The question in the 
case, therefore, was whether or not the prose- 
cution succeeded in proving that the taps con- 
cededly made were not necessary for the dis- 
covery of any of the evidence introduced at the 
trial. The court discussed at length the various 
taps that were installed, their method of use, 
and the methods of recording the information 
from the wire taps. It appears that the FBI 
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had destroyed a certain amount of the original 
information obtained by taps. Summaries of 
the tapped information were produced by the 
prosecution. These records were submitted to 
the trial judge, but a portion of these were not 
shown to the defense; the judge agreed with 
the prosecution that they need not be submitted 
as they did not contribute to the information 
against the accused, and their disclosure would 
have been detrimental to national security. 
he court of appeals, however, disagreed with 
the lower court and stated that any informa- 
tion on these taps should have been made a 
matter for open discussion in court and not a 
matter to be ruled on by the judge without 
submitting it to the accused for his objections. 
Accordingly, it was held that since the sup- 
pressed documents were records of some of the 
‘aps, the Government did not sustain the burden 
that was thrust upon it of proving conclusively 
that none of the information obtained on the 
wire taps was such that it did not taint the other 
evidence introduced at the trial of the accused. 

Finally, Coplon contended that the FBI had 
originally commenced trailing her as the result 
of a wire tap on her telephone. The prosecu- 
tion stated that the Bureau had been set on 
her trail as the result of information obtained 
from a “confidential informant,” who was not 
a wire tapper. The trial judge refused to al- 
low the defense to pursue the interrogation of 
witnesses to determine if in fact this informant 
was a wire tapper. He gave as his reason for 
refusing to allow this inquiry that he had 
perused the records produced by the prosecu- 
tion and they showed “. that infor- 
mation was obtained from sources 
other than wire tapping.” The court of appeals 
held that the trial judge did not stop the inquiry 
because it was unprofitable, as it was within 
his discretion to do, but rather because he was 
convinced as to what the fact was by evidence 
which he refused to let the defense examine. 
This was held to be error. 


SEARCH WARRANTS—may be issued on prob- 
able cause to believe that a violation is occurring 
on the premises. 

PROBABLE CAUSE—is a fact or facts which in- 
duce a belief in a reasonable man. It is not nec- 
essary to convince beyond a reasonable doubt. 


® In United States v. Daniels, a United States 
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district court case decided on 21 June 1950 (10 
FRD 225), two men by the names of Daniels and 
Zaccone were arrested for violation of internal 
revenue laws.. They brought a motion to quash 
a search warrant issued by the United States 
Commissioner, and to suppress the evidence 
seized by authority of the warrant. In discuss- 
ing the case, Judge William Smith of the United 
States District Court for the District of New 
Jersey laid down some rules concerning the 
issuance of search warrants. 

Daniels and Zaccone were arrested on June 3, 
1949, and on the following day were charged 
with a violation of the internal revenue laws in 
a complaint made before the United States Com- 
missioner. While the arrest of the petitioners 
was without warrant, the search following the 
arrest and the seizure of the property were made 
under authority of asearch warrant. This war- 
rant was issued by the United States Commis- 
sioner on June 2, 1949. Its validity is attacked 
on the ground “. . . that the evidence before 
the Commissioner was insufficient to establish 
‘probable cause’ within the meaning of the 
Fourth Amendment to the Constitution. This 
ground is without merit. It clearly appears 
upon a reading of the affidavits that the factual 
statements contained therein were based upon 
the observations and personal knowledge of the 
affiants, experienced investigators of the Alcohol 
Tax Unit. The facts and circumstances recited 
in the affidavits, considered in their entirety, 
were ‘sufficient in themselves to warrant a man 
of reasonable caution in the belief’ that an of- 
fense was being committed on the premises. 
Nothing more was required to support the de- 
termination of the Commissioner that ‘probable 
cause’ existed . . . The Commissioner was en- 
titled to rely not only on the facts and circum- 
stances disclosed by the affidavits but also on 
the inferences of which such facts and circum- 
stances were reasonably susceptible.” 

The court went on to say, “A search warrant 
may issue upon adequate proof of ‘probable 
cause,’ which has been heretofore defined as 
nothing more than reasonable grounds for be- 
lief based upon facts and circumstances known 
to the officers and disclosed to the commis- 
sioner . . . The evidence must be of sufficient 
weight to establish ‘probable cause’; it is not 


(Continued on page 20) 





CONSULAR AUTHORITY OF NAVAL OFFICERS 


By LTJG JOHN B. LOOK, Jr., USNR 


One of the lesser known responsibilities of 
command at sea arises out of the following 
provision of U. S. Navy Regulations, 1948: 

“The senior officer present afloat, when 
upon the high seas or in any foreign port 
where there is no resident consul of the United 
States, has the authority to exercise all pow- 
ers of a consul in relation to mariners of the 
United States.” 

This is the subject matter of this article— 
in view of present world conditions, it is of 
more than ordinary timeliness and interest. 





ANY NAVAL OFFICERS will be surprised 
to learn that they may some day be called 
upon to act as a United States consul. Title 
34, Section 217, of the United States Code, and 
Article 0642, United States Navy Regulations, 
1948, provide that the senior officer present 
afloat in a foreign port shall act as consul in 
matters relating to mariners of the United 
States where there is no United States consular 
official present. When this situation arises, the 
senior officer present afloat will usually have 
only Navy Regulations at his disposal. These 
impose authority and duties upon him as consul 
without setting forth what the duties are. In 
short, he will be told: “You are the United 
States consul; act as such”—and nothing more. 
This article is based on the following sources: 
Title 46, United States Code, sections 673 et seq. ; 
Title 22, Code of Federal Regulations, part 
110; Court-Martial Orders 1-Addendum, 1938, 
at page 19. It was prepared after consultation 
with the State Department and is intended to 
cover the major situations and most frequent 
problems that will confront the SOPA in his 
consular capacity. 


U. S. merchant mariners accused of crimes 
Generally, only the nation upon whose terri- 
tory a crime is committed has jurisdiction over 
the offense (the right to punish). But a pub- 
lic vessel, such as a naval vessel, is said to carry 
the sovereignty of her nation with her wherever 
she goes. In other words, when a crime is 
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committed on a United States naval vessel, it 
is just as though the crime had been committed 
on the United States mainland and only the 
United States may try the offender. 

A merchant vessel, however, does not carry 
this sovereignty with her and special rules 
apply. 

Every merchant vessel sails under the regis- 
try of some nation and that nation has jurisdic- 
tion over all the offenses committed on board 
that vessel (except overt acts of piracy and cer- 
tain instances of mutiny) so long as she is not in 
the waters or a port of a foreign nation. While 
whole books have been written on what consti- 
tute foreign waters, unless there are special 
circumstances naval officers may consider for- 
eign waters to be those waters within the 
“three-mile limit.” When an offense is commit- 
ted aboard a ship in foreign waters or a foreign 
port, both the nation under whose registry the 
ship sails and the nation that owns the waters 
or port visited has jurisdiction over the offense. 
The nation visited has the primary jurisdiction 
(that is, the first call on the right to punish). 
To this end, the visited nation has the right to 
board merchant vessels in her ports or waters 
and arrest offenders for trial and search the 
ship just as though the ship were one of her own. 

A doctrine of international law, however, has 
arisen through many treaty provisions and 
through comity (reciprocal international legal 
courtesy) to the effect that the visited nation 
will relinquish its primary jurisdiction if the of- 
fense is committed on board the vessel and does 
not “disturb the peace and tranquility” of the 
port of the nation visited. This means that ordi- 
narily the visited nation will leave the matter of 
punishment in the hands of the nation under 
whose registry the ship sails. 

The term “peace and tranquility” has a more 
or less special meaning in international law. A 
nation ordinarily does not care what the crew 
members or passengers of a foreign ship do to 
one another on board unless a heineous crime of 
great violence is committed. In such a case, the 
nation may feel that the commission of the 
crime is an insult to its dignity and would shock 


JAG JOURNAL 





RS 


sel, it 
ritted 
y the 


carry 
rules 


regis- 
"isdic- 
board 
d cer- 
not in 
While 
onsti- 
pecial 
r for- 
n the 
mmit- 
reign 
ry the 
vaters 
fense. 
iction 
nish). 
rht to 
vaters 
h the 
r own. 
r, has 
3 and 
legal 
nation 
he of- 
1 does 
of the 
t ordi- 
ter of 
under 


, more 
w. A 
. crew 
do to 
ime of 
se, the 
of the 
shock 


URNAL 


the conscience of all reasonable men if it were 
allowed to go without immediate punishment. 
In these situations the local authorities nor- 
mally will refuse to turn over offenders in their 
custody to the government under whose registry 
the ship sails. 

Examples of the crimes that would disturb 
the “peace and tranquility” of the nation vis- 
ied are violent murder, rape or mayhem—even 
though committed among the crew members. 
but simple theft, embezzlement, fighting and 
negligent homicide, and so on, are ordinarily not 
considered to disturb the “peace and tranquil- 
ity” when committed among crew members. 

When the victim is a citizen of the country 
‘isited, however, the local authorities may be 
under considerable pressure from the local popu- 
lace to take jurisdiction and would, therefore, 
he likely to claim that the crime disturbed the 
“peace and tranquility” of the port. 

The final decision as to whether the “peace 
and tranquility” been disturbed must be left 
to local authorities. However, it is the duty of 
the SOPA acting as consul to use his influence 
in an attempt to effect the release of American 
citizens to the United States for trial (article 
0613, U. S. Navy Regulations) and to this end, 
he may communicate and remonstrate with local 
authorities (article 0619, U. S. Navy Regula- 
tions, 1948). 

If the crime is committed ashore, then there 
is no legal claim for United States jurisdiction 
in the absence of specific treaty provisions over 
American citizens. If the local authorities have 
determined that the “peace and tranquility” of 
the port has been disturbed or if the crime was 
committed ashore, the authority and responsi- 
bility of the SOPA is limited to ascertaining 
whether the accused is humanely treated while 
awaiting trial. The punishment inflicted is 
solely within the province of local authorities. 
Relation of U.S. seaman to his master 

Perhaps the most complicated and most fre- 
quent matters with which the SOPA acting as 
consul will be confronted are disputes between 
the crew and master of an American merchant 
vessel regarding the shipping contracts.. These 
have been regulated to a great extent by Con- 
gress. The contracts are of a special nature and 
in some instances resemble naval enlistment 
contracts in that desertion, along with certain 
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other breaches of the contract, are offenses pun- 
ishable as crimes in the Federal courts. Consu- 
lar officials in foreign ports perform many duties 
in regard to the merchant seamen due to these 
Federal laws. Article 0642, U.S. Navy Regula- 
tions, 1948, imposes these duties upon the SOPA 
when he is acting in a consular capacity. Naval 
Officers are generally not familiar with the ship- 
ping laws and will not ordinarily have either the 
statutes or regulations available. The follow- 
ing are the duties such officials are most fre- 
quently called upon to perform and the course 
of action to be followed in these circumstances. 
These notes are not all-inclusive but it is felt 
that they will cover the majority of situations 
encountered. 

The SOPA’s consular duties are restricted to 
“American seamen.” By an “American sea- 
man” is meant a citizen of the United States, 
or an alien shipping on an American vessel out 
of an American port. The term “master” 
means the person having actual command of 
the vessel, and the term “crew” covers all per- 
sons engaged to serve in any capacity aboard 
ship, other than the master. . 

In the performance of his duties regarding 
merchant seamen, the consular officer must fill 
out numerous forms. As these forms will ordi- 
narily not be available to the SOPA when he is 
acting as consul, it is important that all of his 
actions be recorded in detail and the master and 
the member, or members, of the crew involved 
should be requested to acknowledge his actions 
in writing. 

(a) The shipment of a seaman in a foreign 
port.—Whenever a seaman is shipped (hired) 
in a foreign port, it must be before an American 
consular authority. The consul (or SOPA) 
must read or explain to the seaman the con- 
tract and the exact nature of the work for 
which he is being engaged. In addition, the 
consul must attest both the master’s and the 
seaman’s copy, and also fill out a State Depart- 
ment form. The SOPA may not have this form 
available but the principal information to be 
gleaned from that form is digested in the foot- 
note below.1 The SOPA must record this in- 

1 The instrument must state the place and date; the name of the ship, 
her master and where the ship is bound for; the name, age, height, 
nationality and next of kin of the crew member shipped; the amount of 
his wages and the date wages commence, together with the station for 


which he ships; certification executed by the SOPA as acting consul 
substantially as follows: 
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formation and forward the original and six 
copies to the Office of the Judge Advocate Gen- 
eral of the Navy. 

(b) The discharge of seamen in foreign 
ports.—In a foreign port a seaman may be dis- 
charged only before a consul. This is perhaps 
the most complicated function the SOPA, acting 
as a consul, will be called upon to perform. Un- 
less the term of the shipping agreement has 
elapsed—and that will seldom be the case in 
a foreign port—the consul must investigate the 
facts carefully and satisfy himself that sub- 
stantial reasons exist for granting a discharge 
before he proceeds to do so. Listed below are 
the most usual grounds for granting a discharge 
in a foreign port: 

(1) Misconduct of a seaman.—A seaman may 
be discharged for misconduct, but the miscon- 
duct must be of such a nature as to show him 
to be an unsafe or unfit man to have aboard. 
He should not be discharged for minor offenses 
nor for a single offense unless that offense is 
of a very aggravated character. It should ap- 
pear reasonably certain that he is incorrigibly 
disobedient and that he will not perform his 
duties or respond to discipline. Gross dis- 


honesty, habitual drunkenness or a continuing 
disposition to instigate brawls and quarrels 


among the crew have also been considered to be 
sufficient grounds. 

(2) Incompetence of the seaman.—It must 
affirmatively appear that the seaman is incom- 
petent to substantially perform the duties he 
has contracted to perform, or that his insubordi- 
nation renders him dangerous to men of ordi- 
nary firmness. Habitual drunkenness is an 
instance that would render a seaman incompe- 
tent. In the case of an officer, good grounds 
would exist if he has been guilty of habitual 
cruelty. 

(3) Sale of an American vessel abroad.— 
Whenever an American vessel is sold abroad, the 
master must pay the crew their full wages and 
either give them employment on a vessel sailing 





“*l, Jack Armstrong, Captain, USN, Senior Officer Present Afloat, acting 
as Consul at Plymouth, England, hereby certify that on the dates indicated 
the seamen hereinafter named have been duly shipped upon the terms 
and diti set opposite their names, respectively, and | further certify 
that they appeared before me, and that they signed the attached agree- 
ment in the manner provided by law (U. S. C. Title 46, Secs. 569 and 570), 
and in all respects complied with the requirements of law, each for 
himself acknowledging that he had read or had heard read the said 
agreement and understood the same, and that while sober and not in a 
state of intoxication he signed it freely and voluntarily for the uses and 
purposes therein mentioned."’ 
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to the port of original shipment or some other 
United States port agreed upon between the in- 
dividual members of the crew and the master. 
It is the duty of the SOPA acting as consul to 
see that the master strictly complies with these 
provisions. The SOPA should refuse to dis- 
charge the crew unless adequate provisions for 
their return to the United States have been 
made. 

(4) Completion of shipping agreement.—The 
mere fact that the time specified in the shipping 
contract has expired will not necessarily entitle 
the seaman to his discharge. If the delay is 
due to the perils of the sea or other unavoidable 
circumstances, the seaman must complete the 
voyage. But if the delay is occasioned by the 
intention or neglect of the master or the owners, 
then the seaman is entitled to his discharge at 
the expiration of the contract by its terms, re- 
gardless of whether the voyage has been com- 
pleted or not. The seaman may also be entitled 
to a discharge when it is apparent that the voy- 
age has been designedly and unnecessarily pro- 
longed to end substantially beyond the terms of 
the shipping agreement. The master must 
again provide for return transportation to the 
United States in this instance. 

(5) Cruel and unusual punishment.—When 
any complaint is made by any member of the 
crew of cruel and unusual treatment, the consul 
must investigate the facts carefully. If the con- 
sul is satisfied that the charges are true, then 
he may discharge the seaman and require the 
master to pay him all moneys due him plus one 
month’s pay, and to provide him with employ- 
ment or passage on some vessel bound to the 
port from which the seaman was originally 
shipped, the most convenient port of entry, or 
some port mutually agreed upon between the 
master and the seaman. The consul must also 
enter upon the ship’s articles, her crew list (if 
carried), and her log, the particulars of the cruel 
and unusual treatment and the master’s reply, 
if anv. 

Whenever a crew member is charged with 
desertion, and it is found that he deserted be- 
cause of cruel or unusual treatment, then the 
seaman loses no rights. His rights are not de- 
pendent on the fact that he deserted, but upon 
the treatment he has received. 

The master may force the crew to agree to a 
discharge by cruel treatment so that he may 
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employ a cheaper crew in the foreign port. The 
SOPA, therefore, should use utmost discretion 
in order that justice may be done the seaman. 

(6) Unsuitable provisions.—In case there be 
a complaint by any member of the crew that 
the ship is unsuitably provisioned in any im- 
portant particular, the consul (SOPA) is to 
appoint three inspectors to look into the com- 
plaint. If the inspectors find that the ship 
vas unsuitably provisioned by accident or mis- 
take and could not have been known and pro- 
vided against before the sailing, then the consul 
is to afford the master a reasonable time to 
remedy the situation. Upon the remedy of 
the causes of the complaint, the consul shall 
refuse to discharge the crew. But if the master 
refuses or is unable to remedy the situation, 
then the crew may be discharged. The in- 
spectors are to be paid a reasonable fee by the 
master, if the complaints prove substantially 
true, or be deducted from the pay of the com- 
plainant (or complainants), if the complaint 
proves unfounded. 

(7) Illness or injury incapacitating the sea- 
man for service—When a seaman is incapaci- 
tated from performing his duties by reason of 
illness or injury, regardless of how acquired, he 
is to be discharged. The incapacity should be 
potentially of a greater duration than a day or 
two—it should be likely to incapacitate the sea- 
man for at least a substantial portion of the 
remainder of the voyage. Both the master and 
the seaman should be present at the discharge, 
but if the exigencies of the situation will not 
permit the presence of the seaman because of 
hospitalization or the like, a written statement 
to that effect by the SOPA must be made. If 
the master cannot leave the ship, then he must 
furnish a complete written statement to the 
consul setting forth the full particulars. 

(8) Detention in connection with legal pro- 
ceedings.—When a seaman is arrested and 
awaiting trial in the foreign port, the consul 
(SOPA) should discharge him and his full 
wages must be paid to him before his ship sails. 

(9) Master’s failure to comply with law re- 
garding watches and duties —Whenever there 
has been a substantial or continuous failure to 
comply with the law regarding the watches and 
duties, the crew, or any one of them, is entitled 
to a discharge. Generally, the law provides 
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that the work day shall consist of eight hours 
including all watches. No work shall be re-" 
quired of the crew when they are on a safe 
harbor on Sundays, New Year’s Day, the Fourth 
of July, Labor Day, Thanksgiving Day, or 
Christmas Day ; however, this shall not prevent 
the regular sailing of any vessel or the perform- 
ance of work necessary for the safety of the 
ship, her crew, her cargo, or her passengers. 
The work limitations do not apply to the neces- 
sary matters relating to the holding of fire, 
lifeboat and other drills, or to mooring, ma- 
neuvering, shifting berth and saving the life 
of another ship at sea. In the absence, of an 
emergency, the engine room personnel may not 
be forced to perform deck duties and vice versa. 

(c) Removal of a master.—The master of a 
vessel should not be removed unless it is made 
imperative by dire circumstances. The consul 
(SOPA) should receive radio or other authoriza- 
tion before removing the master unless the cir- 
cumstances demand most immediate action. 
Grounds for the removal of a master are his 
serious injury and permanent incapacitation ; 
his gross incompetency, misconduct or collusion 
with others to the serious injury of the owners 
or insurers; or when he has been guilty of fla- 
grant abuse of passengers or crew. 


The wages of seamen 


The SOPA acting as a consul will also be 
charged with the duty of requiring that a sea- 
man’s wages are paid to him in full upon his dis- 
charge. In addition, a seaman is entitled to one- 
half of his wages due him in each port visited 
and any provision in the shipping contract to the _ 
contrary is null and void; however, such a de- 
mand shall not be made oftener than once every 
five days or more than once in the same harbor 
on one entry. The method used to compute 
these wages is to take the total amount of the 
wages due and subtracting from it the amount 
previously advanced, then dividing that figure 
by two. The minute congressional regulation of 
seamen’s wages lays out acomplex pattern. The 
rules below will aid the SOPA in a proper com- 
putation of wages due: 

(a) The time specified in the shipping ar- 
ticles that is designated as the “time at which 
to be on board” is taken as the time a seaman’s 
wages commence. But if it appears that he 
actually went on board before that time with 
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the consent of the master, and was subject to his 
‘orders, then the time is taken as of the time 
the seaman actually came on board. If he 
failed to join his ship at the specified time due 
to his own fault, then the time he actually 
came aboard is taken as the time from which 
his wages accrue. Disputes as to the commence- 
ment of his service may ordinarily be settled by 
reference to the mate’s log, but if there is no 
entry as to his coming aboard or suspicious cir- 
cumstances are manifest, the seaman’s words 
may be accepted for the time he came aboard. 

(b) The shipping agreement is taken to refer 
to calendar months. In computing the amount 
due for a fraction of a month, 30 days are con- 
sidered to be a month regardless of the actual 
number of days in the month (thus, if a seaman 
served five days in February, he is entitled to 
1% of his monthly wage). Each fraction of a 
day is counted as a whole day unless he was 
hired in the afternoon and discharged the fol- 
lowing morning, in which case the two fractions 
are considered to constitute one day. 

It is the duty of the consular officer (SOPA) 
to see that the seaman is fully compensated for 
at least his regular wages. The question of 


extra wages for overtime or work on holidays is 


most complex and varies with the different union 
contracts. The SOPA should not attempt to 
settle disputes concerning the extra wages. In 
the event there is a dispute, he should advise the 
seaman to take the regular wages and so much 
of the extra wages as is tendered and accept 
them under protest in writing. Actually, both 
shipping companies and unions prefer to settle 
these disputes after the vessel and the seaman 
return to the United States. 
Relief and repatriation of seamen 

The primary responsibility of caring for dis- 
charged and destitute seamen lies in the ship- 
ping company from which he was discharged. 
The consular official (SOPA) should do all that is 
possible to see that the shipping company recog- 
nizes its responsibility in this respect. In the 
event the shipping company refuses to comply 
with this responsibility, the consular official 
may afford the seaman the relief generally de- 
scribed in the next paragraph. The relief may 
also be granted to American seamen from ships 


under foreign registry wholly owned by United 
States citizens. 
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In addition to seamen that are in fact desti- 
tute, seamen formally discharged by reason of 
illness or injury, and shipwrecked American 
sailors, from an American ship, are considered 
destitute regardless of the money or wages they 
have in their possession. The SOPA must 
closely investigate each case before extending 
relief to ascertain that the seaman is entitled 
to it. The character of relief authorized is the 
providing of lodging and subsistence, clothing, 
and medical attention. A SOPA could best 
grant this relief by bringing the seamen aboard 
and feeding them from the general mess, cloth- 
ing them from small stores, and providing the 
shipboard medical facilities, if they be adequate. 

Destitute, shipwrecked, and sick or injured 
seamen are entitled to be returned to the United 
States at the expense of the United States if the 
shipping company refuses to defer the expenses. 
SOPA can best repatriate these men by trans- 
ferring them to other warships returning to the | 
United States. In the event no United States 
public vessels are expected to return to the 
United States within a reasonable time, the 
SOPA should notify the Secretary of the Navy 
through the Judge Advocate General and await 
instructions before taking any other steps. 
Deceased seamen 

The expenses of burying a seaman who dies 
while on the high seas bound for a foreign port, 
or in a foreign port, are properly chargeable 
to his ship and are not to be deducted from his 
wages. However, if the circumstances would 
have authorized Government care, had he not 
died, he is entitled to be buried at Government 
expense. In this case, SOPA should notify the 
Secretary of the Navy through the Judge Ad- 
vocate General and await instructions before 
incurring any expense to the United States. 
The effects of a deceased seaman should ordi- 
narily be left in the hands of the vessel to which 
he was attached. In the event the SOPA feels 
there is substantial risk in leaving the effects 
of the seaman on board the merchant vessel, he 
may cause them to be transferred aboard a 
naval vessel and await instructions from the 
Navy Department. 


Conclusion and summary 


While the SOPA acting in the capacity of a 
consul may encounter other matters requiring 
(Continued on page 20) 
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Uniform Code—Articles 55 through 58 





SENTENCES 


By CAPT JAMES P. O’LAUGHLIN, USMC 


In Code provisions dealing with sentences 
of courts-martial, we find Congressional con- 
cern for the fate of a convicted accused. 

For example, the method prescribed for 
computing a period of confinement is more 
beneficial to the accused than it is today. 

Also, the maximum limits of punishment 
that the President is authorized to prescribe 
will not be limited to times of peace, as they 
currently are by AGN 63. 





\DRIVATE FIRST CLASS JOHN BROWN, 
it is my duty as president of this court to 
inform you that the court in closed session and 
upon secret written ballot, two-thirds of the 
members present at the time the vote was taken 
concurring, sentences you . . .” 

At this point, PFC Brown hears the presi- 
dent, as spokesman for the court, announce the 
punishment imposed for the offense of which he 
was found guilty. This is the climax of his 
trial, and undoubtedly the part of it he will re- 
member longest. Brown has probably long 
since been lost in the maze of legal arguments 
on hearsay, the admissibility of a confession, or 
perhaps the scope of cross-examination—but 
the terms of the sentence, unencumbered by the 
discussion of counsel, seem only too self-ex- 
planatory to him. 

Since the sentence is of such profound impor- 
tance to PFC Brown, let us look into the statu- 
tory provisions and some of the attendant regu- 
lations that will govern the court in its imposi- 
tion of a sentence after May 30,1951. Wenote 
that the basic legal provisions governing sen- 
tences are set out in the four articles under part 
VIII of the Uniform Code of Military Justice. 
The first of these prescribes: 

ART. 55. Cruel and unusual punishments prohibited. 

Punishment by flogging, or by branding, marking, or 
tattooing on the body, or any other cruel or unusual pun- 
ishment, shall not be adjudged by any court-martial or 
inflicted upon any person subject to this code. The use 


of irons, single or double, except for the purpose of safe 
custody, is prohibited. 
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This article is essentially a restatement of ex- 
isting. Navy law (AGN 49) but omits the pres- 
ent provision permitting the use of irons as 
part of a sentence imposed by general court- 
martial. A look at the eighth amendment to the 
United States Constitution—“Excessive bail 
shall not be required, nor excessive fines im- 
posed, nor cruel and unusual punishments in- 
flicted’”—reveals that article 55 is actually a 
Congressional implementation of constitutional 
law. The important thing to PFC Brown is 
that the court cannot adjudge any of the enu- 
merated punishments, or any other cruel or 
unusual punishment as his sentence. 

If any of us are now curious as to who pre- 
scribes the maximum punishment that the 
court-martial may award PFC Brown, a look at 
the next article under part VIII of the Code 
informs us that: 

ART. 56. Maximum limits. 

The punishment which a court-martial may direct for 
an offense shall not exceed such limits as the President 
may prescribe for that offense. 

This provision appears similar to our present 
applicable law (AGN 63) with the notable ex- 
ception that under the latter the President’s 
prescribed limitations of punishment are ex- 
plicitly binding upon the court only “in time of 
peace,” whereas the new article contains no 
such limitation. To implement the statutory 
authority granted in article 56, the Manual for 
Courts-Martial, United States, 1951, will con- 
tain a detailed table of maximum punishments 
(similar to section 457, NC&B) that a court- 
martial may impose. Furthermore, the new 
manual will give us a comprehensive interpre- 
tation of the permissible sentences. 

It will be of interest for us to note at this 
point that article 19 of the Code prescribes cer- 
tain maximum punishments that the new 
special court-martial may adjudge (contrast 
with the existing limitations for a summary 
court-martial in AGN 30), while article 20 of 
the Code prescribes the limitations on sentences 
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that the new summary court-martial may ad- 
judge (contrast with the existing limitations 
for a deck court in AGN 64). 

Suffice it to say that PFC Brown can rest as- 
sured that a court-martial in sentencing him 
will be legally bound by the maximum punish- 
ment as prescribed in the Code and by Presi- 
dential regulation. 

This fact is underscored by the following re- 
marks that appear in the House hearings on the 
Uniform Code: 

“Mr. LARKIN. As we come to the 
punitive articles, starting with 77, you will see 
each one specifically says that the person found 
guilty can be sentenced as the court-martia{ may 
direct. Ina certain few a death penalty is pro- 

i mandatory basis, and in a certain ad- 

umber there is the death penalty or 

‘ Except where it is spelled 

ty the death penalty can be imposed, it 

gethinot be imposed. In no other case, the Presi- 

dent to the contrary notwithstanding, can an 

offense draw a death penalty. Unless Congress 

provides it specifically in the article, no one else 
can provide it. 

“Mr. Rivers. That is right. 

“Mr. LARKIN. As to that, the President and 
everybody else is bound. He cannot raise any 
sentence to the death penalty, unless it is al- 
ready provided in here. 

“Mr. RIvERS. All right. 

“Mr. LARKIN. Now, in setting maximum 
limits he can set whatever maximum limits, 
aside from the death penalty—20 years, 10 
years, 30 years, or whatever it may be—and the 
court-martial may not exceed any of those maxi- 
mums. However, there is no particular limit 
of the maximum except the death penalty. 

“When I say no limit to the maximum, I am 
talking about confinement, as distinguished 
from the death penalty. 

“The President cannot, in addition, prescribe 
any punishment which would be cruel or un- 
usual or any punishment that would call for 
tattooing, marking, and others prohibited. 

“Mr. GAVIN. He can use that? 

“Mr. LARKIN. He cannot. 

“Mr. RIVERS. Neither can the court.” 

Now, since we have arrived at the point where 
PFC Brown has been convicted and a sentence 
has been imposed by the court, the next perti- 
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nent inquiry is from what date will the sen- 
tence begin to run? Our answer, depending on 
the nature of the sentence, is contained in one 
of the two paragraphs of the next article under 
part VIII: 


ART. 57. Effective date of sentences. 

(a) Whenever a sentence of a court-martial as lawfully 
adjudged and approved includes a forfeiture of pay or 
allowances in addition to confinement not suspended, the 
forfeiture may apply to pay or allowances becoming due 
on or after the date such sentence is approved by the 
convening authority. No forfeiture shall extend to any 
pay or allowances accrued before such date. 


In other words, the money Brown has “on the 
books” before the convening authority approves 
his sentence cannot be “docked”—only that 
which he earns thereafter. This appears to be 
analogous to our existing procedure (see sec- 
tions 446, 453, NC&B). 

The intent of the legislature in regard to the 
foregoing subsection is expressed by the Senate 
Report on the Code, which states, in substance, 
that it is felt appropriate that where an accused 
is sentenced to both forfeiture and confinement, 
the forfeiture should reach all pay becoming 
due while the accused is in confinement, after 
the date of approval by the convening authority 
and before final approval by the Secretary of 
the Navy, when such approval is necessary. 

If PFC Brown’s sentence includes a term of 
confinement, both he and those responsible for 
his confinement will be interested in reading the 
next paragraph of article57: _ 

(b) Any period of confinement included in a sentence 
of a.court-martial shall begin to run from the date the 
sentence is adjudged by the court-martial, but periods 
during which the sentence to confinement is suspended 


shall be excluded in computing the service of the term 
of confinement. 


The legislative intent behind this provision is 
gathered from the following statement that ap- 
pears in the House Hearings: 


“Mr. DEGRAFFENRIED. In other words, even 
if it goes up on review he starts getting credit 
on his sentence from the date of the sentence. 
He does not just stay there until after the board 
of review has passed on it.” 

The above provision should therefore allay 
any of Brown’s fears that time spent in confine- 
ment awaiting the action of higher authority 
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“doesn’t count.” The current statutory pro- 


visions for the Navy provide, in substance, that _ 


the effective date of confinement shall be the 
date of approval of the sentence by the highest 
reviewing authority required by law to approve 
it (AGN 32, 53, 64 (d)). However, our pres- 
ent policy is to deduct from the period of con- 
finement adjudged the time spent in confine- 
ment subsequent to the date that the court 
awards the punishment and prior to the action 
executing the sentence (sec. 469, NC&B). This 
policy does not apply where confinement is soli- 
tary, or on reduced rations, therefore the new 
Code provision not only represents a departure 


from our existing statutes, but also extends the - 


application of our existing policy to all types of 
confinement. 


The final paragraph of article 57 provides: 


(c) All other sentences of courts-martial shall become 
effective on the date ordered executed. 

The “all other sentences” specified here in- 
clude, of course, all sentences that impose 
neither forfeiture of pay or allowances in addi- 
tion to confinement, nor confinement alone—as 
where an enlisted man is reduced to the next in- 
ferior grade, or where an officer is sentenced to 
a loss of numbers in grade. 

To ascertain the execution date of a sentence 
requires reference to article 71 of the Code, 
which is entitled “Execution of sentence; sus- 
pension of sentence.” This article provides, in 
substance, that sentences to death, or those in- 
volving general or flag officers must be approved 
by the President prior to execution; that sen- 
tences involving dismissal of other offices, or 
cadets or midshipmen must be approved by the 
Secretary of the Department (“or such Under 
Secretary or Assistant Secretary as may be 
designated by him’’) prior to execution; that 
sentences including unsuspended, dishonorable 
or bad-conduct discharges, or confinement for 1 
year or more must be affirmed by a board of 


review or, in cases reviewed by it, by the Court © 


of Military Appeals prior to execution; and that 
all other sentences may be executed, by the con- 
vening authority, assuming he approves them 
and does not elect to suspend their execution 
(the Code gives him power to suspend the exe- 
cution of all sentences except those imposing 
the death penalty). 

Next, if PFC Brown’s sentence imposes con- 
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finement, he will be interested to learn that the 
first paragraph of article 58 has an important 
bearing on this kind of punishment: 

ART. 58. Execution of confinement. 

(a) Under such instructions as the Department con- 
cerned may prescribe, any sentence of confinement ad- 
judged by a court-martial or other military tribunal, 
whether or not such sentence includes discharge or 
dismissal, and whether or not such discharge or dismissal 
has been executed, may be carried into execution by con- 
finement in any place of confinement under the control 
of any of the armed forces, or in any penal or correctional 
institution under the control of the United States, or 
which the United States may be allowed to use; and 
persons so confined in a penal or correctional institution 
not under the control of one of the armed forces shall be 
subject to the same discipline and treatment as persons 
confined or committed by the courts of the United States 
or of the State, Territory, District, or place in which the 
institution is situated. ‘ 


‘ 


This provision is similar to AGN 7. It con-' 
tinues the Navy’s authority to segregate youth: - 
ful and rehabilitable prisoners from hardened 
crimina!s in order to afford the former the op- 
portunity to be eventually restored to duty or 
be successfully adjusted for civil life. Repre- 
sentative of this policy are statistics for the 
Navy as of January 1, 1949, that show that out 
of a total of 2,555 prisoners on hand the Navy 
had transferred for confinement in Federal in- 
stitutions only 10 percent of that total. An in- 
teresting breakdown of the group transferred 
is found in the presentation of a Navy spokes- 
man before the House Committee on Armed 
Services as follows: 

“CAPTAIN MAGINNIS. [The] type 
of offenders whom we have transferred are 
those convicted of major offenses. There are 
11 convicted of murder. There are 14 con- 
victed of voluntary manslaughter. There are 
24 convicted of aggravated assault. There 
are 2 convicted of involuntary manslaughter. 
There are 35 convicted for rape. There are 40 
convicted for morals offenses. There are 25 
convicted for robbery. There are 6 convicted 
for burglary. There are 9 convicted for house- 
breaking. There are 41 convicted for larceny 
and theft. There are 9 convicted for fraud and 
embezzlement. There are 4 convicted for for- 
gery. There are 3 convicted for misappropria- 
tion. There are 19 whose primary charge was 
desertion. There are 7 who were convicted of 
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breaking arrest. There is 1 convicted for other 
naval offenses. There are 3 convicted for as- 
sault and battery, and there are 2 convicted for 
other civil offenses. So, out of 255 persons so 
confined in Federal institutions under this au- 
thority which we now have, there were roughly 
30—actually 27—who might be considered to 
have been convicted for military offenses.” 

We can reasonably infer from the foregoing 
analysis that the armed forces do not contem- 
plate sending an offender who has been con- 
victed of a minor military offense to Alcatraz, 
but will continue to follow the existing pattern. 
It is apparent that several factors will be con- 
sidered in determining where PFC Brown will 
be confined: the nature of his offense, the term 
of confinement, his past record, age, length of 
military service, and so on. 

Finally, if Brown is concerned with the terms 
upon which his confinement is to be served, he 


may be disappointed when he reads the follow- 
ing self-explanatory paragraph of article 58: 

(b) The omission of the words “hard labor” in any 
sentence of a court-martial adjudging confinement shall 
not be construed as depriving the authority executing 
such sentence of the power to require hard labor as a 
part of the punishment. 

We must remember that while the foregoing 
articles of the Code are binding as expressions 
of the Congress, they must necessarily be inter- 
preted in detail by the armed forces for the 
guidance of all concerned. To this end, the 
Manual for Courts-Martial, United States, 1951, 
will be issued to all activities. This manual will 
serve the same purpose for the naval establish- 
ment as does Naval Courts and Boards at the 
present time, and will, in addition to the fea- 
tures already noted in this paper, thoroughly 
treat the imposition of sentences by the three 
types of courts-martial. 





DIGESTS ... 


(Continued from page 2) 


of patrol duty with a regularly detailed mem- 
ber of the shore patrol, had mustered and an- 
swered for the regular member, and had walked 
a designated beat while wearing the regulation 
shore patrol uniform. 

In light of this, the issue was whether the 
accused had been “on duty as a member of the 
shore patrol.” 

It was held that since the accused had vol- 
untarily assumed duty as a shore patrolman 
and had actively undertaken to perform the 
duties of that office, he was a de facto member 
of the shore patrol, and hence (in view of sev- 
eral cited authorities) was “subject to the same 
legal liability for a breach of discipline” as a 
regularly detailed (de jure) shore patrol- 
man. ¢ 


HOW TO ARGUE... 


(Continued from page 7) 


made by screen actors to a jury assembled by 
a casting office. The sincerity of an honest,' 
logical and open approach is lost in any attempt 
to make a “production” of your argument. 
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Being dogmatic will not help your cause 


Avoid being dogmatic. If you can make 
your point by implication it will be more firmly 
fixed in the minds of the members. Who isn’t 
fond of ideas he believes to be his own? If 
you feel compelled to make categorical state- 
ments, as you certainly will, be certain that 
they are backed by clear and uncontroverted 
evidence. 

You may be convinced that a particular wit- 
ness has deviated from the path of righteous- 
ness in the course of his testimony. It is 
usually unwise to call him a liar, unless you 
are certain that the court must think so too. 
It is more charitable, and you will not risk of- 
fending possible contrary opinions among the 
court, if you suggest that the witness is “‘mis- 
taken,” or was not in a position “to see or hear 
clearly.” 

It is undoubtedly more effective to deliver 
your argument in the manner of an extempo- 
raneous talk, using an outline as a guide, than 
to read a written argument. You will be better 
able to establish eye contact with the mem- 
bers, to watch their reactions, and to gain an 
invaluable informal atmosphere. However, 
not everyone is an effective extemporaneous 
speaker. Therefore, until you gain confidence 
in your ability to present your thoughts ex- 
temporaneously, a well-prepared and thoroughly 
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LETTERS TO THE EDITOR - 





More on Pleading Statutory Offenses 


In reading the JAG JouRNAL for the month of Decem- 
ber 1950, at page 21, last column, last paragraph, the 
undersigned, while reading the same, has a query in re- 
gard to the following allegation [quoted] from CMO 1, 
1949, 3: “. while so serving at the U. S. Naval 
€ubmarine Base, New London, Conn., did, on .or about 
July 20, 1948, at said submarine base, in violation of 
chapter 332, section 6865 of the General Statutes of 
Connecticut, providing as follows: etc.,” and 
the decision rendered thereunder, in this respect, to wit: 
} rom the allegation we note the accused is charged with 
the violation of a State statute while at the submarine 
base which is, from the allegation, wholly under the 
U. S. Navy jurisdiction where the Federal statutes, so 
made and provided for that branch of the service, are 
applicable. In view of that fact, is it not improper to 
charge the defendant with the violation of a State stat- 
ute when the act is affirmatively alleged to have been 
committed in a location wholly under Federal authority? 
If so, then such court martial would be wholly without 
jurisdiction. Otherwise, assume that defendant com- 
mitted the same act at an established naval base in 
Texas and that Texas did not have such a statute as 
did Connecticut; could the Connecticut statute still be 
pleaded, or, should not a Federal statute be pleaded in 
each instance even if it has to be under a “catch all” 
statute for conduct? 

In the event there is a provision allowing allegation 
of violation of a State statute just because the naval 
facility is located in that particular State, it is the 
opinion of this writer that for uniform policy in matters 
of this type they should all be brought under the Federal 
law, which applies to all such Federal establishments of 
the military branch that has sole possession and control 
as well as jurisdiction. 

In any event, it would further seem that the par- 








ticular court would not have initial jurisdiction on this 
particular allegation due to the fact that sufficient juris- 
dictional factors in this regard are not affirmatively set 
forth to allow the court to entertain the case cited, un- 
less the same were set out in parts thereof not quoted. 
If such be the case, the basis for the decision as given 
would not even arise. 
I-would appreciate your advice on this matter. 
STEWART E. TATUM 
LT, USNR (INACT), 
Joplin, Mo. 


[This letter was referred to the author of the 
article in question. His answer follows.—Ed.] 


DEAR Mr. TATUM: 

The editor of the JAG JOURNAL has handed me for 
reply your letter of 15 December 1950. In your letter 
you referred to my article published in the December 
JAG JOURNAL which quotes a specification purporting 
to allege the violation of a State statute, which viola- 
tion is alleged to have occurred on a Federal reservation. 
Your question is, in substance: ‘“How does a Navy court- 
martial have jurisdiction over an offense in violation of 
State law when the act is alleged to have occurred on a 
reservation wholly under Federal authority?” 

18 U. S. Code 13 makes punishable any act occurring 
within a Federal reservation when such act is in viola- 
tion of the statute of the State within which such reser- 
vation is located. Under that section, the criminal law 
of the State becomes the criminal law of the Federal 
Government. Authority for the Navy pleading viola- 
tion of such law is found in sections 27 and 98, Naval 
Courts and Boards. 

I trust that I have correctly interpreted your ques- 
tion and have answered it to your satisfaction. 


H. S. COFIELD, 
CDR, USN. 





studied written argument may better serve your 
purpose. If you have studied it carefully, you 
will find that you do not have to keep your eyes 
fixed to the printed page, and can secure some 
of the advantages of the extemporaneous argu- 
ment, while bolstering your confidence with the 
knowledge that you have a crutch upon which 
to lean if necessary. But, drop the crutch as 
soon as possible. If you have prepared your 
case thoroughly, you should be able to operate 
effectively with just an outline of the points you 
intend to discuss. 

The attitude of counsel toward the court 
should always be gentlemanly and respectful, 
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without being deferential ad nauseum. Never 


give the court any reason to doubt your integ- 
rity. Argument may be useless, or even back- 
fire, if you do not gain the confidence and respect 
of your listeners. The court is under a duty to 
find according to the evidence, but much of what 
we call evidence is subject to interpretation. 
The interpretation that a court will place upon 
evidence may depend in large measure upon 
your ability to persuade them as to what is the 
reasonable, logical, and justifiable interpreta- 
tion. 

Determining the guilt or innocence of an ac- 
cused is not an exact science—there is always 
room for argument in a contested case. That’s 
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why your argument and the manner in which 
you present it, is important. 


NOTES... 


(Continued from page 9) 

necessary, however, that the evidence be of suffi- 
cient weight to establish guilt beyond a reason- 
able doubt. The difference in the standards 
was discussed by the Supreme Court in the case 
of Brinegar v. United States, .. . 358 U. S. 
at page 174 . . . It was therein stated: ‘if those 
standards (the standards ordinarily applicable 
in criminal prosecution) were to be made ap- 
plicable in determining probable cause for an 
arrest or for search and seizure, . . ., few in- 
deed would be the situations in which an officer, 
charged with protecting the public interest by 
enforcing the law, could take effective action 
toward that end. Those standards have been 
seldom so applied.’ ” 

“The motion to suppress the evidence is predi- 
cated solely upon the alleged violation of the con- 
stitutional right guaranteed by the Fourth 
Amendment of the Constitution. It has been 
uniformly held that the guarantee of this 
Amendment is a personal right available to 
those who claim ownership or possession of the 
premises invaded or the property unlawfully 
seized. . . Persons who seek protection of the 
Amendment must allege a violation of their 
right thereunder and must support the allega- 
tion by adequate proof; they may invoke the 
jurisdiction of the court to protect their right, 
but they may not avoid the perils incident to the 
admission of the ownership or possession of 
contraband. . . 

“It is our opinion that the present petitioners 
are not in a position to avail themselves of the 
protection afforded by the Amendment. Their 
joint petition alleges that the Commissioner is- 
sued a search warrant which authorized the 
search and seizure ‘of the premises of the peti- 
tioners thereby authorizing the search and sei- 
zure of the property of the petitioners.’ This 
cannot be regarded as an unequivocal claim of 
ownership or possession sufficient to support the 
present motion. We would disregard this ap- 


parent equivocation if the evidence were suffi- 
cient to support a claim of ownership or posses- 
sion, but no such evidence has been produced. 
The petitioners cannot invoke the jurisdiction 
of the court to protect a right allegedly violated 
and at the same time avoid the burden cast upon 
them by the law . . . It appears . . . that the 
petitioners were apprehended on the premises 
shortly after they left the building in which the 
illicit distillery was later found. There is no 
evidence that the petitioners, or either of them, 
were either owners or lawful occupants of the 
building. They may have been workmen or 
visitors without interest in the premises invaded 
or the property seized ; if they were, they cannot 
attack the search and seizure as unlawful. . . 
Their mere presence on the premises, even if 
coupled with the physical custody of the incrimi- 
natory evidence, will not sustain their right to 
attack the search and seizure as unlawful in the 
absence of a claim of ownership or lawful occu- 
pancy of the premises.” 

The motion to quash the search warrant and 
to suppress the evidence seized under its au- 
thority was denied. <¢ 


CONSULAR AUTHORITY ... 


(Continued from page 14) 

his attention in regard to merchant seamen of 
the United States, the foregoing should provide 
enough rules of thumb to guide him in perform- 
ing the vast majority of his duties as a United 
States consul in a foreign port. The three most 
important things a SOPA should remember 
when acting as consul are: 

(1) To make a complete written record of 
all his consular acts for forwarding to the Sec- 
retary of the Navy through the Judge Advocate 
General as soon as possible; 

(2) When in doubt, and if the exigencies of 
the situation will permit, to notify the Secre- 
tary of the Navy through the Judge Advocate 
General and await instructions; and, 

(3) That common sense is the best guide 
when in doubt and when time will not permit 
awaiting specific instructions from Wash- 


ington. ¢ 
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